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*This Amendment No. 2 to the Engineer’s Report has divided the Lateral A Tile into the Lower Lateral A Tile and 

the Upper Lateral A Tile. 

 
 
Remonstrance.  Landowners may stop a proposed improvement in a drainage district via the 
filing of a requisite number of objections.  The criteria for a remonstrance is the filing of an 
objection by a majority of the landowners owning land in the benefited area in the drainage 
district and who together own 70% or more of that benefited area.  The drainage attorney has 
advised that the remonstrance test may be applied to each separate facility proposed by the 
engineer. 
 
If the above listed objection percentages are accurate and hold to the conclusion of the 
continued public hearings, the Laterals A Tile, D Tile and E Tile improvements would meet the 
remonstrance criteria.  We note that the proposed Laterals B and C Tile drains received the 
highest relative amount of support but they cannot be constructed unless the lower reach of 
Lateral A is also constructed.  This report divides the Lateral A Tile into the Lower Lateral A Tile 
and the Upper Lateral A Tile just above the Junction with the Lateral C Tile so as to possibly 
improve the chances that Laterals B and C can be constructed if additional support can be 
found from other landowners for the reduced Lateral A Tile. However, unless a Lateral A 
landowner withdraws an existing objection to the Lateral A Tile, or modifies the objection so as 
to not object to the Lower Lateral A Tile, this report amendment’s division of Lateral A into the 
Upper Lateral A Tile and Lower Lateral A Tile would still not enable the construction of Laterals 
B and C.  
 
Appendix 2 to this Amendment No. 2 provides an updated schedule of the owners of record for 
the lands that are currently assessed for benefits in the district.  The first provided schedule of 
lands benefited by the Main Open Ditch also shows all of the lands currently in the district and 
the benefited acres within each parcel. Also included in Appendix 2 are schedules of owners 
and benefited acres now in the district for each of the originally proposed Main Tile, Lower 
Lateral A Tile, Upper Lateral A Tile, Lateral B Tile, Lateral C Tile, Lateral D Tile and Lateral E Tile. 
 
To assist landowners with regard to the objections of record we have identified each of the 
parcels in Appendix 2 that our files show to have an objection of the owner on file. The auditor 
will need to confirm changes in ownership and with the attorney determine how these changes 
affect the associated objections.  

Clean Water Act Compliance Update 

In 2015 the USEPA issued a final administrative rule that redefined Waters of the United States, 
WOTUS.  This rule was challenged in court by 30 states and its enforcement was stayed by a 
federal circuit court.  In anticipation that it may quickly become more difficult to secure the 
needed Clean Water Act permit to allow the downstream extension and improvement 
deepening of the district’s existing open ditch the board filed an application with the Corps of 
Engineers for a Clean Water Act Section 404 permit and with the Iowa DNR for a State Water 
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Quality Standards Compliance Certification.  The CWA Sec 404 permit for the ditch 
improvement was received in 2015.  A copy is included in Appendix 1.  The permit authorization 
was valid until March 18, 2017.  That short deadline was due to the expiration and reissuance of 
the Nationwide Permits System under which the work was covered by Nationwide Permit Nos. 
13 and 41.  We anticipate that the permit will be renewed under the same Nationwide Permit 
Nos. 13 & 41.  A request has been submitted to the Corps of Engineers.    
 
As a part of this permit application review the Corps of Engineers was required to make a 
determination as to the jurisdictional reach of the open ditch to isolated waters in the 
watershed.  The permit describes and provides a Preliminary Jurisdictional Determination, valid 
for five years, that found no waters beyond the ditch subject to Clean Water Act jurisdiction.  
This valid determination should speed the reissuance of the permit.  It should also be noted 
that the change in presidential administrations resulted in the rewrite of the 2015 rule and a 
helpful roll back in the definition of waters of the United States (WOTUS). Of concern is the 
Iowa Stream Mitigation Method which the Corps of Engineers recently adopted.  However, we 
have learned that the minor deepening of an already channelized stream has not generated any 
new requirements from that regulation in other drainage districts.   

Farm Program Wetland Conservation Compliance Update 

Pages 3, 4 and 5 of the original report discusses farm program conservation compliance 
requirements in detail.  This update will focus upon the wetland conservation, “swampbuster”, 
provisions. Under the farm program participants will lose program eligibility if they convert 
wetlands, including farmed wetlands.  If a drainage district converts the wetland the landowner 
may retain farm program eligibility if the converted farmed wetland is left totally idled. 
 
In 2015 the board of supervisors delayed a final decision on the proposed improvements to give 
owners of farmed wetlands in the district the opportunity to administratively appeal from the 
USDA determinations. Four landowners hired the law firm Lawler and Swanson and Bolton & 
Menk, Inc. to assist them in appealing from their farmed wetland determinations. Together the 
four landowners owned well in excess of 90 acres of farmed wetland.  The four landowners are 
Downing, Lundgren, Ohrtman and Kiburz.   
 
Impaired Drains Make False Wetland Indicators. The basis for the appeals was that the 
wetland determinations were in error because the originally available system of drains was in 
poor repair.  The poor repair caused aerial photographs to show erroneous false indicators of 
wetland.   There were three valid arguments for poor repair and this old system met then all. 
First, the old main drains had materially declined in capacity. Second, the large areas of peat 
soil had subsided in the large pothole and elsewhere.  Third, a large surface drainage ditch 
located downstream from the large pothole and built before DD#28 was created, was filled in 
the mid-1930s so that its ability to relieve the main tile was removed. The USDA agreed to 
accept appeals from the old determinations. 
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Kiburz NAD Appeal. Kent Kiburz was the first to pursue an appeal.  Arguments were presented 
to a USDA National Appeals Division, NAD, hearing office in Des Moines in 2016.  BMI used 
NRCS methods and guidance for measuring and modeling wetland hydrology in the pothole and 
proved that under best historic drainage conditions the Kiburz land was not wetland under the 
farm program.  The NAD hearing officer found that the NRCS determination was in error.  
Unfortunately he could not order a solution.  In an unprecedented act for the Iowa NRCS, 
instead of revisiting the wetland determination, an appeal was filed with the NAD Director.  The 
NRCS claimed that it had followed proper procedures so therefore it was right.  The arguments 
against the NRCS proper procedures that were convincing to the NAD hearing officer were not 
addressed, but the NAD Director ruled for the NRCS because the agency said it had followed 
proper procedure. This NAD Director is known to rule for the federal agency well over 95% of 
the time.  
 
USDA Actions and Delay. Kent Kiburz chose not to appeal to federal court.  The Ohrtman and 
Lundgren appeals gave two more opportunities to further refine the appeal from the 
compromised wetland determinations in the large 70+ acre farmed wetland pothole. If they 
prevailed, so would Kiburz.  BMI expanded and refined its expertise in the use of the NRCS-
recommended SPAW software for modeling wetland hydrology. BMI even met with NRCS 
engineers and administrators to help transfer the expertise in applying the SPAW modeling 
software in the hope that the modeling of the large pothole could end the need for further 
appeals.  Sadly, the NRCS took steps to undercut the agency’s own modeling software and to 
underpin the practices and policies found to be in error by the NAD hearing office in the Kiburz 
appeal.  
 
The NRCS has been very slow in taking up and concluding the appeals.  The given reason for the 
delay was that the engineering position that handled wetland hydrology was vacant.  It remains 
vacant to this day.  However, finally on May 6, 2019 the NRCS began the Lundgren and 
Ohrtman appeals with a field visit.  That is where the local NRCS wetland expert meets in the 
field with the landowners.  This was a required meeting with a predetermined conclusion.  After 
this field visit the owners are to receive a final decision from the NRCS State Conservationist 
with directions for an appeal.  This final decision has been delayed again for reasons unknown.  
Once it is received the NAD appeal could be heard within two months and a decision received 
about two months after that. Then there the possibility that the NRCS would appeal to the NAD 
Director if the NAD hearing officer rules again against the NRCS. 
 
The excessive rains of the last two seasons and the ongoing failing condition of the DD#28 Main 
Tile have brought the need for relief to the fore. Hundreds of acres in the district were lost to 
flooding in 2018.  While the Main Tile discharged under no pressure at the outlet, a road ditch 
intake on Lateral 4 literally flowed to the surface continuously from Memorial Day to Halloween 
2018.  The 2019 rains have again overwhelmed the drains.  A large group of landowners believe 
that the district can wait no longer and that has led to the preparation of this report update.    
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Proposed Work Update & Proposed Alternative Improvement 

Update of Original Plan. Please refer to the 2015 Engineer’s Report for the details of the 
original proposed improvements.  We have updated the original project costs for inflation.  We 
have included in the updated cost estimate relatively minor changes to the plan including a 
minor realignment of the main tile (matching the attached plan), a change to an open cut of the 
pavement at the open ditch, the addition of several large intakes on the main tile (matching the 
attached plan) and the addition of several old to new main prefabricated connectors. 
 
Proposed Alternative Improvement.  We have added a larger capacity Main Tile to the 
Engineer’s Report.  This is the only plan change from the recommendation in the original 
engineer’s report.  This capacity increase is roughly 50% more than the one-half inch drainage 
coefficient utilized in the original design.  The Iowa Drainage Guide recommends the use of a 
one-half inch drainage coefficient.  The Iowa Drainage Guide does call for additional capacity in 
deep potholes.  Because the very large pothole has a relatively small watershed it is, and 
remains, our opinion that the one-half inch drainage coefficient is wholly adequate. However, 
there are valid arguments for the increased capacity of the Main Tile. 
 
SPAW Software Pothole Hydrology Modeling. The west side of the watershed is higher in 
elevation than is common and sustained pressurized flow that could occur in the new Branch A 
Tile during wet periods can be absorbed in the larger capacity of the Main Tile, preserving 
capacity for the flatter lands tributary to the upper main.  The larger capacity could at times 
reduce the duration of ponding in the pothole, especially during extended wet periods.  
Appendix 1 includes results of a pothole hydrology software modeling of the daily weather for 
the period January 1, 1971 through December 31, 2000 for the 0.5” and 0.75” drainage 
coefficients alternative designs for the Main Tile. This same model was used in the same way to 
analyze the unusually wet daily weather for 2018. For the latter we used remotely measured 
daily rainfall at the site with the Emmetsburg data.  
 
S.P.A.W. Model Ponding Analysis for Main Tile Design Scenarios 

• For the 1971 – 2000 Weather Record 
 ½” Dc, 3-Day Ponding Duration  30% Occurrence, 7-13 acres 
        27% Occurrence, 13-29 acres 
        17% Occurrence, 29-41 acres 
        7% Occurrence, 56-65 acres 
        3% Occurrence, 65-78 acres 

¾” Dc, 3-Day Ponding Duration 10% Occurrence, 7-13 acres 
       7% Occurrence, 48-56 acres 
       3% Occurrence, 65-78 acres 
 

• For the 2018 Weather Record 
½” Dc, 3-Day Ponding Duration, 65-78 acres 
½” Dc, 7-Day Ponding Duration, 41-48 acres 
¾” Dc, 3-Day Ponding Duration, 48-56 acres 
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¾” Dc 7-Day Ponding Duration, 0 acres  
 
The 1971-2000 and 2018 weather records were also applied to a model of the existing Main Tile 
in its best historic condition.  Because landowners are painfully aware of the general expansive 
extent of the 2018 flooding, a comparison of the actual ponding duration with the results of this 
model can provide a measure of how seriously impaired the current century old drainage 
system is. 

• For the 1971-2000 Weather Record: Best historic ponding 7-day duration 
47% Occurrence, 0-7 acres 
43% Occurrence, 7-13 acres 
40% Occurrence, 13-29 acres 
27% Occurrence, 29-41 acres 
23% Occurrence, 41-48 acres 
10% Occurrence, 48-56 acres 
  7% Occurrence, 56-65 acres 
  3% Occurrence, 65-78 acres 
 

• For the 2018 Weather Record: Best historic ponding 7-day duration, 65-78 acres 
 

The increased capacity of the alternative Main Tile does disproportionally benefit the directly 
drained potholes by reducing pothole ponding durations. A greater share of the cost to increase 
to a ¾” Dc would be assessed to the affected pothole areas.  

What to do With Converted Farmed Wetland 

There are currently eighty-eight acres of farmed wetland mapped in the district that would 
likely be labeled by the NRCS as converted if either of the proposed improvements were to be 
constructed. However, farmed wetland acres have not been reported for more than half the 
parcels in the district. For cost estimating purposes we will use an even 100 acres of converted 
farmed wetlands will result from the construction of the improvements. We will send letters to 
all landowners who have not yet provided their wetland determinations requesting that they 
be pursued and be provided when available. See the map, Wetland Determinations Received in 
Appendix 1. 
 
Board of Supervisors Wetland Mitigation Resolution. Appendix 1 includes a copy of the 
Board’s Resolution, adopted on July 2, 2019.  The resolution provides for the drainage district to 
pay or credit up to $7,500 per acre to the owners of farmed wetlands converted by the 
drainage district.  The purpose of this payment was to participate in mitigation costs.  It was left 
then to the landowner to find mitigation for the converted wetland. The landowner could also 
pocket the payment and abandon the farming of the converted farmed wetland.   
 
The resolution requires the active participation in the landowner in securing the determinations 
and working to get them minimized in size.  The resolution also states that…”the Board may 
alter this policy for each drainage district project as may be needed to accomplish the intent of 



  

 

Drainage Improvements – DD No. 28 – Palo Alto County  7 
Amendment No. 2  

 

the resolution, to account for unusual circumstances, to comply with changing laws and 
regulations, and to promote fairness.” 
 
 It is my opinion that the board should not apply this resolution under the current wetland 
situation.  The payments would total an estimated $750,000 and the CFW landowners would 
still need to come up with a matching $750,000 to actually buy the mitigation to allow 
continued farming to resume. At present the total cost is too high to justify inclusion in the 
estimated assessments and there is no time to reduce the acres through appeals before the 
public hearing.    
 
Transfer of CFW Ownership to the Drainage District with Custom Farming. We instead 
recommend the options to either abandon the cropping of the CFW to retain farm program 
eligibility (and pay the assessment on the CFW acres) or enter into an agreement to sell the 
CFW area plus an access corridor to DD28 for a very low price, perhaps as little as $1 per acre. 
There would probably need to be a minimum acreage, perhaps a squared off piece including 
the CFW or CFWs, but the non CFW acreage should be kept to a minimum. The survey and 
transfer costs would be the sellers’ obligations and that would likely cause smaller CFWs to be 
idled rather than put into the custom farmed category. 
 
The concept of the drainage district buying the CFWs and to have them custom farmed for 
revenue has been vetted with the Iowa FSA and was shared with the National FSA. It is our 
understanding that it would meet regulatory review. We will seek confirmation by the time of 
the hearing. A draft description of how the custom farming option can be implemented is 
included in Appendix 1. 
 
We see it to be a 20-year agreement. The seller will agree, binding his tenants, assigns and 
successors, to custom farm the CFW for the 20-year period. The district will use the revenue to 
pay the assessment, subsequent assessments, assessments from other DDs, interest, property 
taxes, farm manager fees, and other costs of ownership. It should be made reasonably certain 
that the arrangement will return a profit to the drainage district. This means a very low 
purchase price. 
 
At the end of 20 years the original seller or successors will have a one-time option to buy the 
land back for the same price it was sold. They would then assume costs of ownership. If they do 
not take this option the district may thereafter sell the land to any buyer at a negotiated price. 
The district may also make arrangements to continue custom farming the CFW or it may seed it 
down and leave it temporarily or permanently idle. (The converted farmed wetland could be 
brought back into production to pay future assessments or the other district lands would bear 
the assessments.) 
 
In the cost estimate there will be no mitigation costs entered. The options recommended will 
be  an effective no cost to the district. However, those individuals who leave the land sit idle 
will realize costs in the loss of the use of their land and in the obligation to pay assessments. 
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Updated Cost Estimate 

We have updated the estimated costs from the 2015 engineer’s report.  We estimate that 
inflation has added 4% to 5% per year to the cost, yielding an increase of about 20%.  In this 
report amendment we will update the original project cost, added an alternative project cost 
for an enlarged capacity Main Tile and then revise those two estimates assuming that the 
Upper Branch A, Branch D and Branch E will not be constructed.   The following Table provides 
the construction costs estimates for each of the proposed facilities under the three scenarios 
described above.  The estimate does not include the estimated direct costs to the Palo Alto 
County Secondary Roads. This is an estimated $73,000 for the Base project and $79,000 for the 
Alternate project. 

 

Estimated Private Lands Construction Costs Breakdown 

Proposed Base Project Alt 1  Project 

Facility 1/2" DC Main Tile 3/4" DC 

Open Ditch $169,000  $169,000  

Main Tile $1,044,000  $1,284,000  

Lower Branch A $281,000  $281,000  

Upper Branch A $229,000  $229,000  

Branch B $139,000  $139,000  

Branch C $93,000  $93,000  

Branch D $74,000  $74,000  

Branch E $63,000  $63,000  

Sum $2,092,000  $2,332,000  

*No Branch D, E, 
Upper A 

$1,726,000  $1,966,000  

*Upper Br A is that upstream of Br C junction with Br A. 

 
To each of the alternatives we add the following non-construction cost items: 
 
Non-Construction Cost Items: 
Construction-Related Damages 
 Work Area Rental (100.5 acres)      $40,200 
 Right-of-Way Acquisition (10.8 acres)     $32,300 
 Other Damages        $47,000 
Basic Engineering Services (Does not include services previously levied.)    
 Survey, Study & Report Update      $20,000 
 Wetland Regulations & Other Permits Administration   $10,000 
 Plans, Specifications & Bid Letting      $25,000 
 Construction Engineering Services      $50,000 
Converted Farmed Wetland Transfer & Set Up Costs    $50,000  
Legal Services, Publications, Mailings, etc.      $  5,000 
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Finance, Interest & Contingency                 $120,000 
Total Estimated Non-Construction Costs               $399,500  
 
Total Estimated Project Costs       
Base ½” Dc Original Project   $2,491,500 
Reduced Scope ½” Dc Project   $2,125,500    No Branches Upper A, D and E. 
Alternate ¾” Dc Main Tile Project  $2,731,500 Main Tile Dc increased to ¾” Dc. 
Reduced Scope ¾” Dc Main Project  $2,365,500 Alt w/o Branches Upper A, D & E. 

 
Discussion and Recommendations 

The recommendations regarding annexation, reclassification and installment payments remain 
as was originally proposed. 

 
Based upon the objections that were filed in 2015 and also upon the results of the pothole 
modeling software it is recommended that the reduced scope ¾” Dc Main Project be 
constructed.  However, the other design alternatives are also considered practicable, feasible 
and beneficial to the public.  The estimated cost of the recommended project is $2,365,500.  
This cost averages about $600 per benefited acre.  However, the greatest benefited lands, 
located in the large prairie pothole, will be assessed at a much higher rate. 
 
In 2015 a preliminary estimate of assessments for each parcel in the benefited area was 
prepared.  We have updated this rough estimate and provide it in tabular form in Appendix 3 to 
this report.  It presents all 4 construction project alternatives.  We wish to point out that this 
estimation was based upon benefits derived from the Base ½” Dc project.  We have allocated 
the estimated cost of the Alternate ¾” Dc Main Tile Project and its reduced scope companion in 
the same way.  However, a greater part of the extra cost of the larger capacity upgrade, about 
$240,000, will be assessed to the land areas that more greatly benefit.  A relatively larger share 
will be assessed to the lands in the large pothole and in other nearby potholes.  Appendix C of 
the original report included a payback analysis.  By that analysis just a 10% yield improvement 
will pay for the improvements in less than 20 years using a corn price of three dollars. 
 
 
Respectfully submitted 
Bolton & Menk, Inc. 
 
 
 
 
Donald D. Etler, P.E. 
Senior Project Manager   
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